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1 Introduction 

1.1 This paper provides an assessment of the real world impact of potential changes in the 

competition exemptions for agricultural co-operation, contained in the new 2019-20 

Agriculture Bill. 

1.2 At present a complicated combination of UK and EU competition law provides permissive 

but measured accommodations for co-operation between farmers (see part 2). 

Government has already made secondary legislation under the EU Withdrawal Act to 

ensure all existing EU law relating to competition exemptions will be domesticated into 

Key points 

If the competition exemptions provided in the Agriculture Bill come to wholly replace the 

existing exemptions, this will increase uncertainty and regulatory risk for at least some 

types of co-operative arrangement, though the extent of this is currently unclear.  

We are most concerned about a lack of protection for farmer co-operation in areas other 

than concentrating supply, such as inputs, R&D, innovation adoption and data. But we 

would have a degree of concern for most co-operatives that found themselves outside the 

new PO, APO and IBO schemes, and thus outside the new competition exemptions. 

Established co-operatives that might find themselves outside the new PO, APO and IBO 

schemes, and thus not protected by the new competition exemptions, are likely to be able 

to manage most of this uncertainty and risk, so the impact will usually be relatively low.  

The negative impact of this increased uncertainty and risk on new collaboration has the 

potential to be more significant. 

Government should clarify its intentions regarding the competition exemptions 

domesticated from EU law. We hope government will provide this when the Agriculture Bill 

gets its Second Reading in Parliament.  

Government could also amend Schedule 2 of the Agriculture Bill, relating to the eligible 

actives of POs, APOs and IBOs, to achieve an appropriate degree of flexibility and 

inclusivity in the new PO, APO and IBO legislation. 

 



2 

 

Agriculture Bill 2019-20: a possible narrowing of competition exemptions 

UK law on Brexit Day.  

1.3 However, Sections 28 to 30 and Schedule 2 of the Agriculture Bill provide new UK-

specific exemptions, to be commenced at an unclear future point. The new competition 

exemptions provided by the Bill will only protect collaborative arrangements registered 

under a new and yet-to-be-designed framework for producer organisations (POs), 

associations of producer organisations (APOs) and inter-branch organisations (IBOs), 

where the activities include concentring supply. 

1.4 In 2018, during the passage of the 2017-19 Bill Co-operatives UK consulted its member 

co-operatives to understand what the real world impact of these legislative changes could 

be. This is not easy given that we do not have many details concerning the design of the 

new PO, APO and IBO frameworks. But Schedule 2 of the Bill states that only co-

operation that involves concentring supply will be protected by the competition 

exemptions.  

1.5 Thus we are concerned that some very valuable forms of farmer co-operation, in areas 

such as inputs, research and development, innovation adoption and data, which are 

protected by the existing EU competition exemptions, would be excluded. 

1.6 For co-operative arrangements that are excluded from the new settlement, the biggest 

impact will be an increase in uncertainty and regulatory risk. From what we have learned 

by consulting our members, we believe that the impact of this uncertainty would be low 

and manageable for the vast majority of established co-operatives. But the impact of this 

uncertainty and risk has the potential to be more significant for farmers exploring new 

collaborative options outside the new PO, APO and IBO frameworks. 

2 Current exemptions 

2.1 Chapter 1 of the UK Competition Act (1998) prohibits co-operation between businesses 

that could prevent, restrict or distort competition within the United Kingdom. But crucially 

Schedule 3,9 of the same Act disapplies this ‘co-operation prohibition’ for: 

 arrangements that further the objectives of the Common Agricultural Policy (CAP), 

as set out in TFEU39 

 associations of farmers concerned with the production or sale of agricultural 

products, or the use of joint facilities for the storage, treatment or processing of 

agricultural products, so long as there is no obligation to charge identical prices 

(note: arrangements whereby farmers agree to sell through a co-operative and 

take whatever shared price the co-operative realises are still covered by the 

exemptions1) 

2.2 At the same time Article 209 of the EU CMO Regulation states that ‘farmers’ 

associations’ and registered producer organisations (POs) and associations of producer 

                                            

1 Office for Fair Trading (2011) ‘How competition law applies to co-operation between farming businesses: 
Frequently asked questions’ 
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organisations (APOs) are exempted from EU-level prohibitions of co-operation 

(TFEU101), except where the CAP objectives are jeopardised. These are usually 

referred to as the ‘general derogations’ from TFEU101. The CMO Regulation also 

contains varied and detailed derogations from TFEU101 for some specific sectors, such 

as olive oil, beef products and certain arable crops. 

2.3 The exact interplay of EU and member state law is complicated. It is worth noting that a 

recent CJEU ruling overturned the French competition authority’s action against co-

operating endive producers, in a case involving the relationship between EU and French 

competition rules and EU agricultural policy. The CJEU, finding in favour of the French 

producers, ruled that co-operation necessary to achieve authorized objectives as a 

producer organisation (PO) as set out in the CMO (CAP objectives) trumped both French 

competition law and TFEU101.2 

3 Changes in the Agriculture Bill 

3.1 Government has passed legislation under the EU Withdrawal Act to ensure ‘Brexit Day 

continuity’ of existing competition exemptions. Separately, Sections 28 to 30 and 

Schedule 2 of the Agriculture Bill provide for a new future exemptions regime, which will 

be commenced at an undetermined future.  

3.2 The Bill provides for a narrower eligibility for the competition exemptions. Currently, co-

operative arrangements that further the objectives of the CAP, including POs, APOs, 

IBOs, and ‘farmers’ associations’ more broadly, are all protected. The Bill provides that 

only registered POs, APOs IBOs involved in concentrating supply will be protected.  

3.3 Thus, while the current exemptions protect a broad range of co-operative arrangements 

and are grounded in clear policy objectives relating to productivity, farmer earnings and 

food security, the new exemptions will cover only those co-operative arrangements that 

concentrate supply and are registered under the UK’s yet-to-be-designed PO and APO 

schemes. 

4 What co-operatives have told us  

4.1 We have consulted our member co-operatives. We have sought to understand the extent 

to which competition rules are currently a factor in their business decisions and also how 

they would see the situation changing if any of their activities ceased to be covered by 

the competition exemptions. 

4.2 Three leading co-operatives have told us that competition rules do not currently feature 

high on their risk registers and they are confident that this would remain the case even if 

they were no longer covered by an exemption. 

5 Past OFT investigations 

5.1 We have also been told about a competition investigation by the Office of Fair Trading 

                                            

2 http://www.nortonrosefulbright.com/knowledge/publications/158118/eu-competition-policy-in-the-agriculture-
sector#section5  

http://www.nortonrosefulbright.com/knowledge/publications/158118/eu-competition-policy-in-the-agriculture-sector#section5
http://www.nortonrosefulbright.com/knowledge/publications/158118/eu-competition-policy-in-the-agriculture-sector#section5
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(OFT) into possible abuses of market power by dairy co-operatives that took place before 

2011. The OFT was concerned that through their co-operatives dairy farmers were 

establishing, and more critically abusing, a dominant market position in dairy products. 

After a dialogue the OFT decided that the farmers were co-operating in EU-scale markets 

for their produce and so were far from dominant and not undermining the interests of EU 

consumers. The OFT also accepted that co-operation between otherwise fragmented 

farm businesses facilitated a beneficial degree of demand-led supply chain efficiency. 

5.2 We take four things from the case described in 5.1 above: 

 Competition authorities have in the past investigated co-operatives in respect of 

the ‘Chapter 2 Prohibition’ on the abuse of market power. It is important to keep in 

mind that the current competition exemptions only protect against the prohibition 

of co-operation between businesses, not prohibitions on the abuse of market 

power.  

 While the act of co-operation may be protected, once it reaches a certain scale 

competition authorities have been quick to suspect an abuse of market power and 

have had to be assured that large-scale co-operation is delivering economic 

efficiency in the consumer interest.  

 In most cases it has been possible to provide competition authorities with the 

assurances they seek.  

 There can be uncertainty and contention about how competition authorities define 

the relevant market in which farmers are co-operating. 

6 The OFT paper 

6.1 We have also been made aware of a very useful paper: ‘How competition law applies to 

co-operation between farming businesses: Frequently asked questions’, produced by the 

OFT in 2011 in response to the case described in 5.1 above. We’re told that as of 2015 

this paper was the UK position on agricultural co-operation. It’s key messages could be 

summarised as follows: 

 many types of farmer co-operation are exempted from standard competition rules 

under EU and UK competition law (though the paper downplays this somewhat) 

 but regardless of these exemptions, most examples of co-operation between 

farmers are seen by competition authorities as boosting economic efficiency, for 

the benefit of farmers, supply chains and consumers, thus it would be highly 

unlikely for such co-operation to be considered problematic from a competition law 

perspective 

 co-operation between farmers that results in their abuse of market power, such as 

price fixing and market sharing, is very likely to fall foul of competition law, which 

does not provide any exemptions for agricultural co-operatives in this regard 

 in most cases joint selling through a co-operative is not considered a form of price 
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fixing, though there could be a degree of ambiguity in interpretation here 

7 Challenges to co-operation from ‘upstream’ actors 

7.1 The Agriculture Bill does not provide competition exemptions for farmer co-operation in 

areas such as inputs, research and development, innovation adoption and data. In our 

view, the more such collaboration occurs, and the more valuable it is, the greater the risk 

and the need for protections will be.  

7.2 Indeed, a recent briefing for the European Commission reported that a minority of 

challenges to farmer co-operation on competition grounds do already come from 

suppliers/upstream actors.3 

8 Conclusions 

8.1 In a scenario in which some co-operatives find themselves outside the new competition 

exemptions – because the design of the new PO, APO, IBO framework excludes them, 

perhaps because they do not concentrate supply – the real world impact could best be 

characterised as an increase in uncertainty and regulatory risk. 

8.2 This is because when co-operation is protected by competition exemptions, all that 

farmers need to do is evidence that their arrangements are eligible. But outside the 

exemptions, they need to have a ready defence on grounds of economic efficiency and 

consumer benefit, which while very possible, is a much bigger task for farmers and their 

co-operatives. 

8.3 This is complicated by questions of interpretation. In the EU legal conceptions of 

economic efficiency have been grounded in Article 101 TFEU (3) but there has been 

some ambiguity as to how narrowly or widely Article 101 TFEU (3) should be interpreted. 

The most recent rulings suggest that in the acquis of EU law, a wide interpretation of 

‘economic efficiency’ is allowed.4 Just how this aspect of the EU acquis, which is 

essentially composed of CJEU rulings, will fare in UK law after Brexit is also uncertain. 

Inputs, R&D, innovation adoption and data 

8.4 There is a risk that without the protection of an exemption, farmer co-operation in inputs, 

R&D, innovation adoption and data will become more risky. This may deter farmers from 

co-operating in these vital areas or otherwise reducing the positive impacts of such co-

operation. 

8.5 Unless steps are taken to mitigate these impacts, it may well prove more difficult to 

encourage new collaborative behaviour among farmers, who are already culturally 

disinclined to do so. This could be especially so where such collaboration might achieve 

concentrations of buying power, data and intellectual property, shared control of 

                                            

3 https://ec.europa.eu/agriculture/sites/agriculture/files/producer-interbranch-organisations/exemptions/report-comp-
rules-agri-sector_com2018-706-final_en.pdf  

4 Chalmers, Damian; Davies, GT; Monti, Giorgio (2014) ‘European Union law’  

https://ec.europa.eu/agriculture/sites/agriculture/files/producer-interbranch-organisations/exemptions/report-comp-rules-agri-sector_com2018-706-final_en.pdf
https://ec.europa.eu/agriculture/sites/agriculture/files/producer-interbranch-organisations/exemptions/report-comp-rules-agri-sector_com2018-706-final_en.pdf
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processing, or digital platforms for selling directly to consumers. 

Joint selling 

8.6 Furthermore, ambiguity and uncertainty around how the CMA might interpret famers’ joint 

selling arrangements through a co-operative, could also be problematic and add risk. 

8.7 Established co-operatives that might find themselves outside the new PO, APO and IBO 

schemes are likely to manage most of this uncertainty and risk. What is more, the OFT 

paper discussed above suggests it is unlikely that the operations of these co-operatives 

will be challenged anyway. And where there is a challenge a robust defence will be 

possible in most cases. The biggest risk for such established co-operatives is perhaps in 

relation to uncertainty about how the CMA might interpret famers’ joint selling 

arrangements. 

8.8 But making such a defence will come with a cost and this has the potential to increase 

the transactional costs of collaboration. And this degree of uncertainty, risk and possible 

cost has the potential to make new collaborative options considerably less attractive to 

farmers. The OFT paper provides some useful assurances but the grey areas reduce 

comfort and there is no certainty.  

9 Recommendations 

9.1 If government’s intention is to eventually replace the exemptions domesticated from the 

EU acquis with those in the Agriculture Bill, then it must achieve an appropriate degree of 

flexibility and inclusivity in the detailed design of the new PO, APO and IBO frameworks. 

It can do this by amending Schedule 2 of the Agriculture Bill, so that co-operation in 

areas other than concentrating supply - such as inputs, research and development, 

innovation adoption and data - are also eligible for recognition under PO and APO 

schemes, and thus eligible for a competition exemption.  

9.2 If it is not government’s intention to wholly replace the exemptions domesticated from the 

EU acquis, then it needs to communicate this clearly.  

9.3 In any case, we suggest it would still be better to avoid excluding valuable forms of 

farmer co-operation in the high-level design of the new PO, APO and IBO frameworks.  

9.4 Longer-term Defra and the CMA could provide some accessible guidance for farmers 

and their supply chain partners on how to make the most of their collaborative options, 

both inside and outside the new PO, APO and IBO schemes. This could include an 

explanation of the most recent interpretations of ‘economic efficiency’ in the EU acquis. It 

could also include some useful guidance on how markets might be defined by product 

and geography outside the EU. And it could include guidance on how different joint 

selling arrangements through a co-operative could be interpreted outside the new PO, 

APO and IBO schemes.  

 

James Wright, Policy Officer 
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